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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF YAVAPAI

STATE OF ARIZONA,
Plaintiff,

VS.

STEVEN CARROLL DEMOCKER,

Defendant.

Defendant Steven DeMocker hereby moves to preclude the testimony of the
State’s bicycle tire and shoe print impression witnesses and experts, John B. Hoang,
Sergeant D. Winslow, Detective T. Kennedy, Commander S. Mascher, and Eric

Gilkerson. This motion is supported by the following Memorandum of Points and

Authorities.
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Memorandum of Points and Authorities

1. The National Academy of Sciences and judicial oversight of forensic evidence

There can now be no doubt about the need for focused judicial oversight of so-
called forensic evidence offered in criminal cases. Recent studies have highlighted the
absolute necessity of increased judicial oversight in admitting testimony once thought
reflexively to be always admissible. Peter J. Neufeld, one of the founders of the
Innocence Project in New York, collaborated on a study that is now often cited when
judges, lawyers and forensic scientists gather to address this topic. This remarkable study
looked at 156 cases of exonerees in which forensic testimony had been offered at trial by
the prosecution in support of the guilt of the eventually exonerated defendant. In 60% of
these cases, the forensic analysts called by the prosecution provided invalid testimony.
Brandon L. Garret & Peter J. Neufeld, Jnvalid Forensic Science Testimony and Wrongful
Convictions, 95 Virginia L. Rev. 1 (2009). According to the authors, “the adversarial
process largely failed to police this invalid testimony.” Jd. Similarly, in another study
regarding forensic expert opinion testimony, the authors recognized that with the
exception of DNA typing, “virtually all areas of forensic identification lack empirically
and statistically meaningful measures of probability.” Dawn McQuiston-Surrett &
Michael J. Saks, Communicating Opinion Evidence in the Forensic Identification
Sciences: Accuracy and Impact, 59 Hastings L.J. 1159, 1159 (2008). Not surprisingly,
both Professors McQuiston and Saks are faculty members associated with Arizona State
University, Arizona’s academic community has been among the most engaged in the
country on these issues of forensic failure and the need for reform.

In early 2009, the National Academy of Sciences released a study that
revolutionized the modern view of forensic science. The National Academy of Sciences

was directed by Congress to undertake the study of the question whether significant
2 3028870
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improvements are needed in forensic science. Scholars from the legal and scientific
communities heard evidence from federal agency officials, academics, federal, state and
local law enforcement officials, medical examiners, a coroner, crime laboratory officials,
independent investigators and defense attorneys, forensic science practitioners and
leaders of professional organizations. In 2009, after over two and half years of study and
research, the National Academy released an exhaustive and fully documented report
entitled “Strengthening Forensic Science in the United States: A Path Forward.”
National Research Council, Strengthening Forensic Science in the United States (The
National Academies Press 2009) (hereafter the “NAS Report™) (hereafier the “NAS
Report™).

The Report details serious flaws in the scientific reliability and reporting of
forensic testing and suggests sweeping reform. The Report states that “if the scientific
evidence carries a false sense of significance ... the jury or court can be misled, and this
could lead to wrongful conviction or exoneration. If juries lose confidence in the
reliability of forensic testimony, valid evidence might be discounted, and some innocent
persons might be convicted or guilty individuals acquitted.” See NAS Report at 37. The
Report casts serious doubt on many common place types of forensic science testimony —
especially what might commonly be called comparison evidence.

The Report identifies several requirements of good science and reviews the
practices of different fields of forensic science with respect to those requirements.
Across the spectrum of non-DNA forensic identification techniques, the Report identifies
scrious issucs including:

(1) Inadequate or no research regarding base rates, error rates, measurement error

rates, or minimizing the risk of bias in forensic testing;

(2) Inadequate or no standards in determining a match, in forensic terminology, in

report writing, and in forensic science education;
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(3) The lack of mandatory certification for forensic examiners and the lack of
proficiency testing; and
(4) Inadequate funding.
The Report concludes:

Too often [forensic science practitioners] have inadequate educational
programs, and they typically lack mandatory and enforceable
standards, founded on rigorous research and testing, certification
requirements, and accreditation programs. Additionally, forensic
science and forensic pathology research, education and training lack
strong ties to our research universities and national science assets.

Id at 14.

Reaction to the NAS Report has been dramatic within both the legal and forensic
scientific communities. The Report has grabbed the attention of both academics and
practitioners. The issuance of the Report was followed almost immediately by a widely
attended Conference held at the Arizona State University College of Law on April 1-3,
2009. Over 30 speakers addressed the concerns identified by the NAS Report. Included
among those speakers were Arizona Supreme Court Justice Scott Bales, members of the
NAS Committee, law enforcement leaders, and representatives of crime laboratories both
nationally and in Arizona. The keynote speaker at that Conference was the Honorable
Harry T. Edwards from the United States Court of Appeals for the D.C. Circuit—he was
one of the co-chairs of the NAS Committee and was able to bring a particular focus of the
judicial community to the concerns expressed by scientists about the lack of an empirical
basis in much of what has been labeled as forensic science in criminal cases. (A copy of
his remarks is attached as Exhibit A.) Judge Edwards gave a very candid assessment of
how his views of forensic science, as a federal judge with nearly 30 years on the bench,
were changed by his service on the NAS Committee:

I started this project with no preconceived views about the forensic
science community. Rather, I simply assumed, as i suspect many of
my judicial colleagues do. that forensic science disciplines typically are
well-grounded in scientific methodology and that crime laboratories

4 3028870
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and forensic science practitioners follow proven practices that ensure
the validity and reliability of forensic evidence offered in court. I was
surprisingly mistaken in what I assumed. The truth is that the manner
in which forensic evidence is presented on television — as invariably
valid and reliable — does not correspond with reality.

Exhibit A at 2.

Shortly after this Conference, Arizona State University Professor Michael Saks,
who had also spoken at the Conference, published a cover article entitled “The Past and
Future of Forensic Science and the Courts” in the November-December 2009 issue of
Judicature, the Journal of the American Judicature Society. His article, joining voice
with others in the academic and judicial communities, focuses on the historical lack of
judicial focus on evidence once thought to be admissible without question. Michael J.
Saks, The Past and Future of Forensic Science and the Courts, 93 Judicature 94, 94-101
(2009).

Courts have begun to recognize the significance of the NAS Report’s findings. In
Melendez-Diaz v. Massachusetts, the United States Supreme Court held that an analyst’s
affidavit stating that proper scientific procedures were foliowed during forensic analysis
could not survive a challenge under the Confrontation Clause. In reaching this
conclusion, the Court cited the NAS Report with approval and recognized that the
forensic sciences are fraught with inaccuracies and deficiencies. Melendez-Diaz v.
Massachusetts, 129 S. Ct. 2527, 2536-37 (2009). The Court concluded its discussion
with a quote from the NAS Report: “The forensic science system, encompassing both
research and practice, has serious problems that can only be addressed by a national
commitment to overhaul the current structure that supports the forensic science
community in this country.” Id.

Likewise, Judge Nancy Gertner of the United States District Court for the District
of Massachusetts has been among the first to order the reevaluation of the courts’

approach to forensic evidence following the NAS Report. On March 8, 2010, Judge
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Gertner issued an order indicating that, although forensic evidence has long been
presumed admissible because of its pedigree, she will now carefully examine this
evidence in each case in light of the concerns outlined in the NAS Report. See Exhibit B.

Despite the importance of the Report, many in the judiciary in the United States
may still be unaware of it. A recent judicial survey undertaken in Texas reported startling]
results with regards to judges’ familiarity with the Report. The survey found that most
judges in that State were unaware of both the existence and significance of the Report.
Over 60% of the judges polled had never even heard of the NAS Report and more than
80% had never read any portion of the report. In fact, out of 156 judges who responded,
only one judge had read the entire report. While this may explain the reluctance on the
part of some judges to reconsider the role of forensic science in the courtroom, it must
also be observed that lawyers who represent criminal defendants as well as those who
prosecute those cases are themselves responsible at least in part for the failure of more
judges to appreciate the seriousness of problems identified by the National Academy’s
Committee.

The National Academy of Sciences Report acknowledges that unreliable forensic
evidence and exaggerated forensic testimony have contributed to a significant number of
wrongful convictions. The Report decries “the potential danger of giving undue weight
to evidence and testimony derived from imperfect testing and analysis.” NAS Report at
4. This risk is especially grave in cases in which the prosecution seeks to introduce
testimony with respect to comparison evidence and empirically untested assumptions
about crime scene evaluation. In this death penalty case we have exactly that situation

with respect to the shoe and tire print evidence."

' Until yesterday, we also had expected that the State might attempt to introduce “blood spatter”
expert testimony through Rod Englert. The State has disclosed that it now intends not to call
Englert as a witness and the State has not timely disclosed any other expert on this topic. We
will, therefore, limit this motion to the bike and shoeprint testimony, but much of what we argue
might have been relevant if the State had identified a “blood spatter™ expert.
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The Court should preclude the testimony of the State’s bicycle tire and shoe print
impression witnesses and experts, John B. Hoang, Sergeant D. Winslow, Detective T.
Kennedy, Commander S. Mascher, and Eric Gilkerson. The subject matter of these
witnesses’ testimony arises in the heartland of the areas in which errors and absence of
sufficiently rigorous testing and scientific support have been identified. NAS Report at
145-50. There is a very serious risk that jurors will not be able to understand the limited
reliability of this evidence. This motion is supported by the Due Process, Confrontation,
and Eighth Amendment Clauses of the United States Constitution and counterparts in the
Arizona Constitution, Arizona Rules of Evidence, and the Arizona Rules of Criminal
Procedure.

II. Impression Evidence
The Court has already heard a great deal of testimony and argument about the

testimony the State wishes to offer in this field. At this stage, the State has noticed the
following experts and witnesses to testify regarding shoe print and tire track impression
evidence: Sergeant D. Winslow, Detective T. Kennedy, Commander S. Mascher’, John
B. Hoang, and Eric Gilkerson. The State intends to offer “lay” witness testimony that tire
tracks found behind the victim’s house were “similar” to tire tread patterns made when
Mr. DeMocker’s bike was rolled in the same type of sand and that shoe prints that left the

victim’s residence and returned were similar to the soles of the victim’s shoes. The State

2On March 17, 2010, the State produced a supplemental report from Commander Scott
Mascher. Based on the disclosure, Cmdr. Mascher now appears to be making precisely the kind
of comparisons that the State previously acknowledged he was not qualified to make, and that he
has not been offered as an expert to make. Cmdr. Mascher is not disclosed as a shoe print
identification expert. When Cmdr. Mascher was disclosed as an expert, Deputy County Attorney,
Joe Butner explained to the Court that Cmdr. Mascher was not a shoe print identification expert.
“[Tlracking is to be distinguished from shoeprint identification. Okay?” Mr. Butner explained
that Detective Kennedy and Cmdr. Mascher would be testifying about tracking and would not be
testifying about the identity of the shoe versus a shoe that was discovered. Mr. Butner advised
the Court and counsel again on April 7, 2010 that he was not going to be asking these witnesses
about the identity of these shoe prints.

7 3028870
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also wants to introduce expert testimony that the shoe prints found at the crime scene
match or are similar to tread patterns produced by La Sportiva Pike’s Peak shoes and that
Mr. DeMocker purchased a pair of such shoes in April of 2006.

A. Winslow, Kennedy, and Mascher do not qualify as lay witnesses
pursuant to Rule 701

This Court previously indicated that Winslow, Kennedy, and Mascher might be
permitted to testify as lay witnesses as to the similarity of tire tracks and shoe prints to
those made by defendant’s tires and shoes. The Court’s observations in this regard have
attempted to clarify what opinions may and may not be offered by lay witnesses. “So,
and maybe it’s a fine line that I’m drawing, but I think that you can have 701 testimony
from officers and other lay people who observed whatever it is that they observed and
can tell the jury about what they perceive. But I don’t think that you can draw
conclusions about identity or matches or other things in the same vein that require
specialized training and expertise, and I think it ultimately comes down to the, to some
extent, the fact that you can’t have definitive conclusions based on lay people saying
what they saw.” (1/12/2010 Transcript). “I think that Ainayaruiz [sic] still with - still
stands for the proposition that one must us be very careful with the nature of testimony
that has been presented that to allow the officer to testify that the tracks appeared
identical or provided a match would be improper and I’m going to preclude that. To talk
about the observations that they were similarities between what was rolled from a tire
versus what was found in the dirt on the ground I think is permissible under Amayaruiz
[sic] which is helpful too in understanding what was being observed by the percipient
witness, but I will preclude the use of terms that add the level of certainty that I think is
prohibited except through an expert such as match or identical.” (1/14/2010 Transcript).
“[1]f she says something is similar, one to the other, and here’s why, because they had the
Z pattern on the prints, the Z pattern on the shoe, I think that is observational, and I think
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that that’s permissible, and I don’t think you need to qualify her as an expert to testify to
that.” (2/19/2010 Transcript).

As the Court correctly noted, the line here may be a “fine” one. Rule 701 is not a
tool for the prosecution to bypass the requirements for the admissibility of expert
testimony. Permitting this testimony, however, without further clarification may well
contravene the critical distinction between Rules 701 and 702. Previously this Court
distinguished between testimony which identifies a “match” and testimony which
identifies a similarity; indicating it would prohibit the former and permit the latter.> The
real distinction, however, lies in the basis for the testimony.

The New Wigmore, a leading treatise on evidence, clarifies that the proper
interpretation of Rule 701 does “not permit a lay witness to express an opinion as to
matters which are beyond the realm of common experience and which require the special
skill and knowledge of an expert witness.” David H. Kaye et al., The New Wigmore, A
Treatise on Evidence: Expert Evidence § 1.7 at 40. Testimony only qualifies as lay
testimony “if the average person, having been in the same position as the witness, could
provide the testimony.” Id. “Application of specialized knowledge from whatever
source” transforms the testimony into that of an expert. Id

Many cases support this position. For example, in deciding that police officers
could not offer lay testimony that the defendant’s conduct was similar to that of an
experienced drug trafficker, the Ninth Circuit held that this testimony was based on the

3 It is also noteworthy that while the distinction between testimony that two prints match and
testimony that two prints are similar may seem significant to those familiar with this type of
forensic testimony, one recent study conducted in the context of microscopic hair analysis found
that jurors view both terms to be similarly probative. Dawn McQuiston-Surrett & Michael J.
Saks, Communicating Opinion Evidence in the Forensic Identification Sciences: Accuracy and
Impact, 59 Hastings L.J. 1159, (2008). In fact, participants viewed expert testimony presented as|
“similar-in-all-microscopic-characteristics” (68%) as slightly more probative that defendant was
the source of the crime scene hair than expert testimony presented as a “match” (66%). Id. at
1165.
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perceptions, education, training, and experience of the witness and, therefore, constituted
expert testimony. United States v. Figueroa-Lopez, 125 F.3d 1241, 1246 (9th Cir. 1997).
The Court found that this testimony “requires precisely the type of ‘specialized
knowledge’ of law enforcement governed by Rule 702.” Id. In conclusion, the court
reminded the judiciary that “[a]s judges who have heard such testimony many times, we
must not forget that our familiarity with it does not bring it within Rule 701.” Id.

When faced with this issue, the Eighth Circuit took a similar approach. The
Eighth Circuit refused to characterize an officer’s testimony interpreting a conversation
between defendants as lay testimony. The Court held that the officer’s testimony
constituted expert testimony rather than lay testimony because “[IJay opinion testimony is|
admissible only to help the jury or the court to understand the facts about which the
witness is testifying and not to provide specialized explanations or interpretations that an
untrained layman could not make if perceiving the same acts or events.” United States v.
Peoples, 250 F.3d 630, 641 (8th Cir. 2001) (citing United States v. Cortez, 935 F.2d 135,
139-40 (8th Cir.1991); United States v. Figueroa-Lopez, 125 F.3d 1241, 1244-45 (9th
Cir.1997)). The Court cautioned that “[w]hat is essentially expert testimony [] may not
be admitted under the guise of lay opinions.” Id. Similarly, the Supreme Court of
Colorado followed the reasoning of the Eighth, Ninth, and Eleventh Circuits and held that
where “an officer's testimony is based not only on her perceptions and observations of the
crime scene, but also on her specialized training or education, she must be properly
qualified as an expert before offering testimony that amounts to expert testimony.”
People v. Stewart, 55 P.3d 107, 124 (Colo. 2002).

The State seeks to introduce police officer testimony based upon the specialized
experience acquired by these officers through their law enforcement work. Because an
average untrained lay person would not share this experience, the officers’ testimony

constitutes expert testimony. We ask for these reasons that the Court clarify the limits of
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its rulings with respect to the scope of Rule 701 and that it require the State qualify the
officers as experts if it wishers to present their testimony on these subjects of impression
evidence to the jury.

B. Impression Evidence does not meet Frye standard

Arizona courts have heretofore held that expert comparison of shoe prints to a
defendant’s shoes does not involve scientific methods or tools and, therefore, does not
require any analysis under Frye. See State v. Murray, 184 Ariz. 9, 29 (Ariz. 1995) (en
banc); State v. Dixon, 153 Ariz. 151, 155 (Ariz. 1987) (en banc); State v. Richards, 166
Ariz. 576, 578 (Ariz. App. 1991). This assumption is incorrect and must be reevaluated.
The NAS Report treats impression evidence as a distinct discipline of forensic science
and analyzes it as such.

Arizona applies the Frye standard in ruling on the admissibility of scientific
evidence. See State v. Bible, 175 Ariz. 549, 580, 858 P.2d 1152, 1183 (1993) (citing
United States v. Frye, 293 F. 1013 (D.C. Cir. 1923). Three conditions must be satisfied
for the receipt of such evidence. The proponent must first demonstrate that the principles
being applied are “generally accepted in the relevant scientific community.” Bible, 175
Ariz. at 578, 858 P.2d at 1181. The court must also decide the general acceptance of the
techniques being used in the application of such principles. State v. Tankersley, 191 Ariz,
359, 364-65, 956 P.2d 486, 491-92 (1998). Finally there needs to be a foundational
showing that correct procedures were followed in a given case. Bible, 175 Ariz. at 580-
81, 858 P.2d at 1183-84.

Frye requires that scientific evidence be generally accepted by the scientific
community. The NAS Report demonstrates that impression evidence no longer merits
the deference it has historically received because impression evidence is no longer
generally accepted by the scientific community. As with blood spatter, impression

evidence suffers from the same widely varying level of education among “experts” as
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well as the difficulty inherent in the fact that identification is a highly subjective process.
NAS Report at 146. There is no defined threshold that must be surpassed in order to
register an identification, nor are there any studies that associate the number of matching
characteristics with the probability that the impressions were made by a common source.
Id. at 147. In addition, although the 1Al has a certification program, the course of study
does not require an understanding of the scientific basis of the examinations, nor does it
recommend the use of the scientific method. Id. at 148. Furthermore, the IAI does not
recommend proficiency testing or continuing education. /d.

Until the fields of shoe print and tire track analysis are subjected to rigorous
scientific study and uniform educational requirements, and until the State can
demonstrate that its experts are sufficiently qualified, the Court should exclude the
testimony of John B. Hoang, Sergeant D. Winslow, Detective T. Kennedy, Commander
S. Mascher, and FEric Gilkerson on these issues or in the alternative conduct a hearing to

ascertain the reliability of their testimony.

C. _Frye’s Constitutionality

If the Court finds this type of comparison testimony is admissible pursuant to
Frye, the defense urges the Court to reject the Frye test as an unconstitutional standard
for reviewing expert testimony. Other courts and commentators have vocally recognized
that the Logerquist opinion affirming Frye was wrongly decided and should be reversed.
In dissent to the Logerquist opinion, Justice Martone recognized that judges play a
valuable role in preventing the abuse of expert testimony and excluding junk science.
Logerquist v. McVey, 196 Ariz. 470, 493 (2000). Similarly, dissenting Justice McGregor
stated she did not think that “allowing a jury to hear unreliable, invalid “expert” evidence
benefits either our judicial system or the litigants.” Id. at 499. In commenting on
Logerquist’s “widely asserted flaws,” the Arizona Court of Appeals noted that the

decision prevents a court from ever making a determination on whether the offered
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“inductive reasoning” based on experience, observation, or research is generally accepted
by the scientific community. Lohmeier v. Hammer, 214 Ariz. 57, 70 (Ariz. App. 2006).
Instead, this burden is placed upon a jury of lay men and women. Id. Because this task is|
foisted upon the jury, inefficiencies are exacerbated and there is a very real risk that
jurors will be tainted by exposure to invalid scientific evidence, even if they ultimately
decide to reject the evidence. Id. at 71. Expert scientific testimony in a criminal case
must be subject to a heightened standard of reliability in order to satisfy the Due Process,
Confrontation, and Eighth Amendment Clauses of the United States Constitution as well
as counterparts in the Arizona Constitution, Arizona Rules of Evidence, and Arizona
Rules of Criminal Procedure. Criminal cases require a heightened standard of proof in
general and this applies with even greater force to death penalty cases.

"[T]he penalty of death is qualitatively different from a sentence of imprisonment,
however long. Death, in its finality, differs more from life imprisonment than a 100-year
prison term differs from one of only a year or two." Woodson v. North Carolina, 428
U.S. 280, 305 (1976). As a result, the United States Constitution requires that
"extraordinary measures [be taken] to insure that the [accused] is afforded process that
will guarantee, as much as is humanly possible, that [a sentence of death not be] imposed
out of whim, passion, prejudice, or mistake." Caldwell v. Mississippi, 472 U.S. 320, 329
n.2 (1985) (quoting Eddings v. Oklahoma, 455 U.S. 104, 118 (1982) (O'Connor, J.,
concurring)). Indeed, "[t]ime and again the [Supreme] Court has condemned procedures
in capital cases that might be completely acceptable in an ordinary case.” Caspari v.
Bolden, 510 U.S. 383, 393 (1994) (quoting Strickland v. Washington, 466 U.S. 668, 704-
705 (1984) (Brennan, J., concurring in part and dissenting in part)). See also Kyles v.
Whitley, 514 U.S. 419, 422 (1995) (noting that the Court's "duty to search for
constitutional error with painstaking care is never more exacting than it is in a capital

case.") (quoting Burger v. Kemp, 483 U.S. 776, 785 (1987)). This elevated level of due
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process applies both to the guilt and penalty phases of the case. Beck v. Alabama, 447

U.S. 625, 638 (1980).

Conclusion

Defendant Steven DeMocker, by and through counsel, hereby requests that this

Court prohibit the State from offering testimony from John B. Hoang, Sergeant D.

Winslow, Detective T. Kennedy, Commander S. Mascher, and Eric Gilkerson.

DATED this 9" day of April, 2010.

By:

ORIGINAL of the foregoing filed
this 9™ day of April, 2010, with:

Jeanne Hicks

Clerk of the Court

Yavapai County Superior Court
120 S. Cortez

Prescott, AZ 86303

COPIES of the foregoing hand delivered this
this 9% day of April, 2010, to:

The Hon. Thomas B. Lindberg
Judge of the Superior Court
Division Six

120 S. Cortez

Prescott, AZ 86303
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OSBORN MALEDON, P.A.

Larry A. Hammond

Anne M. Chapman

2929 N. Central Avenue, Suite 2100
Phoenix, Arizona 85012-2793

Attorneys for Defendant
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Joseph C. Butner, Esq.

Prescott Courthouse baskgt
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On February 18, 2009, after more than two years of work, the Committee on Identifying the
Needs of the Forensic Science Community at the National Academy of Sciences issued a report
entitled, “Strengthening Forensic Science in the United States: A Path Forward.” 1 had the privilege
of serving as co-chair of the committee, which was composed of a diverse and talented group of
professionals, some expert in various forensic science disciplines, others in law, some in higher
education, and others in different fields of science, engineering, and medicine. It was gratifying to
work with my co-chair, Dr. Constantine Gatsonis, the Director of the Center for Statlsncal Sciences
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. There are no clear standards in place to determine who gains membership on SWG
commitices.

. Neither SWGs nor their recommendations are mandated by any federal or state law or
regulation.

. SWG recommendations are not enforceable.

. A number of SWG guidelines are too general and vague to be of any great practical use.

. SWG committees have no way of knowing whether state or local agencies even endorse the
standards.

. Complaints are not filed when a practitioner violates a SWG standard.

. SWG committees do not attempt to measure the impact of their standards by formal study
Or survey.

In other words, even if it is true that some SWG standards make sense and might result in good
practice, there is nothing to indicate that the standards are routinely followed and enforced in a way
to ensure best practices in the forensic science community.

4. The last example that I offered involved The Coroner System. In 1928, the National
Academy of Sciences strongly recommended that the coroner system should be abolished in the
United States. In 2008, the committee determined that 28 states still operate with coroners, instead
of medical examiners. Less than one-third of the states with coroners require training for those who
hold the positions. Recently, in indiana, a 17-year-oid high school senior was appointed a deputy
coroner. Obviously, the teenager was not a trained physician; and, like many coroners, she was not
qualified to conduct an autopsy or make sophisticated assessments of the dead for disease, injury,
medical history_ and laboratory studies — 2ssessmens that we need from quatified medical examiners

and pathologists in the wake of homicides, natural disasters, suicides, and breaches of homeland

aiEiIEeie
SWwlaialy.

Problems such as thesc highlight some glaring weaknesses in the forensic science
community. It is worth noting here that the committee’s report does not <ay that diseiplines such

as fingerprint analvses have no uses — rather, it raises important questions about the absence of
research 1o support the validity and reiiabiiity of a number of forensic discipiines. For exampic, the
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More important, however, is the reality that the question whether forensic evidence in a
particular case is admissible is not coterminous with the question whether there are studies
confirming the scientific validity and reliability of a forensic science discipline. Individual
defendants may prevail in particular cases, but this will not remedy the paucity of good scientific
research supporting the forensic disciplinec at least not in the short term. If enough individual
prosecutions fail, this may force law enforcement agencies to insist on the necessary scientific
research. But relying on the judicial system in this way may take too much time to bring about the
dramatic reforms that are needed to fix the problems in the forensic science community.

In an article entitled Expert evidence, partisanship, and epistemic competence, pondering
the conjunction between law and forensic science, Professor Jennifer Mnookin has aptly observed
that,

so long as we have our adversarial system in much its present form, we are inevitably going
1o be stuck with approaches to expert evidence that are imperfect, conceptually unsatistying,
and awkward. It may well be that the real lesson is this: those who believe that we might
ever fully resolve — rather than imperfectly manage — the deep structural tensions
surrounding both partisanship and epistemic competence that permeate the use of scientific
evidence within our legal system are almost certainly destined for disappointment.

I am of the view that judicial review, by itself, will not cure the infirmities of the forensic
science community. Good science includes two atiributes that the law needs from the forensic
disciplines: (1) valid and reliable methodologies that enable the accurate analysis of evidence and
reporting of results and (2) practices that minimize the risk of results being dependent on subjective
judgments of tainted ’f;;; error or the threat of bias. Because of the may problems presently faced
! ience community and the inhorent limitations of the judicial system, the forensic
ommumm as it is now constituted cannot conszstemiy serve the judicial system as well as
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States according to the law, not to pursue serious scientific research and education. The entity that
is established to govern the forensic science community cannot be principally beholden to law
enforcement. The potential for conflicts of interest between the needs of law enforcement and the
broader needs of forensic science are too great.

The committee concluded that what is needed to support and oversee the forensic science
community is a new, strong, and independent entity that can take on the tasks that would be assigned
to it in a manner that is as objective and free of bias as possible — one with no ties to the past and
with the authority and resources to implement a fresh agenda designed to address the problems
found by the committee and discussed in the report.

With these considerations in mind, the committee’s principal recommendation is that
Congress should authorize and fund the creation of an independent federal entity, the National
Institute of Forensic Science, or NIFS. This new agency should have a full-time administrator and
an advisory board with members who are experts in research and education, the physical and life
sciences, forensic science disciplines, forensic pathology, engineering, information technology,
measurements and standards, testing and evaluation, law, national security, and public policy.

A number of commentators have questioned whether, especially in a time of economic
duress, Congress will create a new federal entity. My own view is that we will be best served by
a new, strong, and independent entity, with no ties to the past dysfunctions of the forensic science
community. When I last counted, there were a significant number of independent federal agencies
—this is not a novel idea. Metaphorically, I ask: Why build an addition to a house that is not well
situated to accommodate your best plans, when you can build a new house whose design fits your
needs?

Furthermore, although the committee was unable to estimate the cost of a new entity, it is
clear to me that costs can be contained as necessary when NIFS is first established. The new agency
will have plenty of resources to draw on when it first gets started - e.g., ASCLD/LAB for advice on
accreditation; SWGs for advice on technical protocols; officials in organizations like the American
Academy of Forensic Sciences who know the best professionals in the field; and strong legal
scholars who have carefully studied the conjunction between law and forensic science for years.

With the rzgi*t mey}e in charge of the Qperaﬁm people of the caliber of John Holdren, the new
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resolve to take the necessary steps to put into effect the full package of reforms that we so badly
need.

PRINCIPAL SOURCE

Committee on Identifying the Needs of the Forensic Science Community, Strengthening Forensic
Science in the United States: A Path Forward (National Academy of Sciences 2009), available at
http://www8.nationalacademies.org/cp/projectview.aspx ?key=48741



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

March & 20610
in the light of the 2009 report to Congress of a Commiitee of the National Academy of

Sciences’, NATIONAL RESEARCH COUNCIL COMMITTEL ON IDENTIFYING THE

a} identify whether or not they seek (o infroduce trace evidencs;
b} state whether or not erther party seeks a Daubert/Kumho hearing prior to trial;

okt

and,
c) state the witnesses required for the Daubert/Kumho hearing and the exhibits that
the parties scck to admit.
No later than two months before the pretrial conference, counsel must also indicale:
a) if counsel is appointed, whether expert funds are sought to deal with the trace
evidence;
U\',
b) whether ail discovery obligations under the Local Ruies have been met or whether
additional discovery required,
The NRC 2009 report, building on the writing of academic commentators, called for
sweeping changes in the presentation and production of evidence of identification involving

that the forensic science disciplines exhibit wide variability with

regard to techniques, methodologies, reliability, level of

.
techn togies, reliab of error,

research. general acceptabilitv. and published material. . .. Many
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r'l,'

of the processes used in the forensic science disciplines are . . . not

based on a body of knowledge that recognizes the underlying

limitations of the scientific principles and methodologies for

problem solving and discovery. . . .[Slome of these activities

[encompassed by the term “forensic science”] might not have a

well developed research base, are not informed by scientific

knowledge, or are not developed within the culture of science.
NRC 2009 - 1-3

While the report does not speak to admissibility or inadmissibility in a given case, it
raised profound questions that need to be carefully examined in every case prior to trial: "1) the
extent to which a particular forensic discipline is founded on a reliable scientific methodology
that gives it the capacity to accurately analyze evidence and report findings and (2) the extent to
which practitioners in a particular forensic discipline rely on human interpretation that could be
| tainted by error, the threat of bias, or the absence of sound operational procedures and robust
performance standards." NRC 2009 S- 7.
The Report noted that these fundamental questions have not been “satisfactorily dealt

with in judicial decisions pertaining to the admissibility” of evidence. Id. To be sure, the court’s

treatment of this evidence relates directly to the adequacy of counsel’s treatment. Seeg, .2,

;

; Sturgeon v. Quarterman, 615 F. Supp. 2d 546, 572-573 (S.D. Tex. 2009) (defense counsel's
failure to prepare a witness to testify about the unreliability of eyewitness identifications
prevented defendant from presenting testimony that would have called into question the only
direct evidence against him and was ineffective assistance of counsel warranting habeas relief);
Richter v. Hickman, 578 F.3d 944, 946-947 (9th Cir. Cal. 2009) (en banc) (defense counsel ‘s
failure to conduct an adeqguate forensic investigation with respect to blood spatier, serology, and

pathology comprised ineffective assistance of counsel warraniing habeas relie). See also Unite
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ey
States v. Pena, 586 F. 3d 105 (1 Cir. 2009 affirmed) (the court's decision not to hold a Daubert
hearing on fingerprint testimony where counsel offered no expert or evidence. affirmed
In the past, the admissibility of this kind of evidence was effectively presumed, largely
because of its pedigree -- the fact that it had been admitted for decades. As such, counsel rarely

challenged it, and if it were challenged, it was rarely excluded or limited. But see United States

v. Hines, 55 F. Supp. 2d 62 (D. Mass. 1999) and United States v. Green, 405 F. Supp. 2d 104 (D.
Mass. 2005). .

The NAS report suggests a different calculus -- that admissibility of such evidence ought
not to be presumed; that it has to be carefully examined in each case, and tested in the light of the
NAS concerns, the concerns of Daubert/Kumho case law, and Rule 702 of the Federal Rules of

Evidence. This order is entered to accomplish that end.

SO ORDERED.
Date: March 8, 2010 4 [ Nansy Sovine
NANCY GERTNER, U.S.D.C.



